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I.  Introduction 
 
Water rights are usually considered to increase agricultural or semi-agricultural land 
value.  However, some landowners mistakenly believe they have water rights.  This 
document explains how to determine: 
 

a. whether there are water rights to a parcel of land, or not 
b. what kind of rights they are 
c. whether the rights are permanent or conditional 
d. whether the rights may have been lost for nonuse 
e. how the water rights are measured (physical device and measurement units) 

 
Most often, Northern California water rights are not conveyed or secured by deeds to 
property.  Language in a title describing a water right is not a water right.  Every lawful 
water right has (somewhere) a “basis in right.” 
 
 Instead, they are established or described by: 
 

• adjacency to natural bodies of water 

• permits or licenses 

• statements of use 

• court decrees 

• position over a ground water basin 
 
Surface water is less expensive than ground water, often much less expensive.  
Therefore a consistent and abundant supply of surface water can make a property more 
valuable than a property with a ground water well.  Usually, surface water diversion 
requires less capital cost and less operational cost than a ground water well. 
 
However, ground water can make some kinds of agriculture possible, that would be 
more difficult or lower producing if surface water were used.  For example, a variable 
surface water supply may only be economical to grow hay or pasture on a certain parcel 
of land.  A ground water well may make an orchard or row crops as economical on the 
same parcel of land.  In this case, the ground water well would make the property more 
valuable than the surface water. 
 
Water rights may be administered by a variety of agencies; a state watermaster; a 
federal watermaster; a ditch tender working informally appointed by neighboring water 
users, or nobody at all.  In the case where there is no on-the-ground administrator, more 
work is required to determine the type, validity, and quality of water rights. 
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All underlining and emphases are ours, and are not in the original documents. 

 

 

II.  What kinds of water rights are there in California? 

     How are they proven or evidenced? 
 

A.  Riparian – Parcel of land adjoins natural body of water; correlative.  (Very rarely:  
deed may have specifically reserved a riparian water right for a severed parcel.) 

B.  Appropriative – Pre-1914:  may have documentation prior to 1914, or may have 
record of use since before 1914.  If not written, testimony from living persons with 
memory of the use may be accepted. 
Post-1914:  Permit or License from the State Water Resources Control Board 
(SWRCB), and there must be a statement of use of the water within the last 5 
years.  A water right not used for over 5 years may be lost. 

C.  Decreed – Parcel completely or partially overlies irrigated acreage identified in a 
decree, and water right is determined by flow or amount per acre, multiplied by 
acreage.  (Less common:  right is identified as domestic, industrial, or other right 
attached to a whole, original parcel.) 

D.  Prescriptive – Court Order (decree, adjudication, injunction, temporary injunction) 
E.  Pueblo – Municipality identified in Spanish or Mexican land grant. 
F.  Reserve (aka Reservation) – Certain federal agencies:  for example, Bureau of 

Indian Affairs, U.S. Forest Service, Bureau of Land Management, Park Service.... 
G.  Ground Water – Land overlies groundwater not otherwise restricted by agency 

(Legislated Groundwater Management District, Court Decree) 
H.  Contracts – Not water rights, but a major legal vehicle to obtain water in California 
 
Note:  The only rights for which a property deed may convey or secure water rights are 

(very rarely) a parcel subdivided from a riparian parcel, and having a specific 
reservation of riparian rights; possibly as one of the necessary elements for a 
prescriptive right (only certain if decreed); and pueblo rights.  Appropriative 
rights, existing decreed rights, reserve rights and ground water rights are not 
conveyed or secured by property deeds. 

 
 

III.  Where do water rights come from, and how do they work? 
 
A.  RIPARIAN 
 
1.  CALIFORNIA CONSTITUTION 
ARTICLE 10  WATER 
 
SEC. 2.  It is hereby declared that because of the conditions prevailing in this State the 
general welfare requires that the water resources of the State be put to beneficial use to 
the fullest extent of which they are capable, and that the waste or unreasonable use or 
unreasonable method of use of water be prevented, and that the conservation of such 
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waters is to be exercised with a view to the reasonable and beneficial use thereof in the 
interest of the people and for the public welfare.  The right to water or to the use or flow 
of water in or from any natural stream or water course in this State is and shall be 
limited to such water as shall be reasonably required for the beneficial use to be served, 
and such right does not and shall not extend to the waste or unreasonable use or 
unreasonable method of use or unreasonable method of diversion of water.  Riparian 
rights in a stream or water course attach to, but to no more than so much of the flow 
thereof as may be required or used consistently with this section, for the purposes for 
which such lands are, or may be made adaptable, in view of such reasonable and 
beneficial uses; provided, however, that nothing herein contained shall be construed as 
depriving any riparian owner of the reasonable use of water of the stream to which the 
owner's land is riparian under reasonable methods of diversion and use, or as depriving 
any appropriator of water to which the appropriator is lawfully entitled. 
  This section shall be self-executing, and the Legislature may also enact laws in the 
furtherance of the policy in this section contained. 
 
2.  From the SWRCB, 
http://www.waterboards.ca.gov/waterrights/board_info/water_rights_process.shtml ,  
Water Right Law: 
 
“… 
In 1850, California entered the Union as the thirty-first state. One of the first actions 
taken by its lawmakers was to adopt the common law of riparian rights. 
 
Riparian rights usually come with owning a parcel of land that is adjacent to a source of 
water. With statehood, California adopted the English common law familiar to the 
eastern seaboard; such law also included the riparian doctrine. 
 
A riparian right entitles the landowner to use a correlative share of the water flowing 
past his or her property. Riparian rights do not require permits, licenses, or government 
approval, but they apply only to the water which would naturally flow in the stream. 
Riparian rights do not entitle a water use to divert water to storage in a reservoir for use 
in the dry season or to use water on land outside of the watershed. Riparian rights 
remain with the property when it changes hands, although parcels severed from the 
adjacent water source generally lose their right to the water. 
“... 
 
 

B.  APPROPRIATIVE 
 
A Pre-1914 appropriative right may have documentation prior to 1914, or may have 
record of use since before 1914.  If not written, testimony from living persons with 
memory of the use may be accepted.  Because the latest of these rights was 
established 100 years ago, all of these rights must have written documentation for all 
practical purposes. 
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Because of the possibility of a mistaken belief in the existence of a right, or fraud, it may 
be wise to consult neighbors to the land in question to ensure that a supposed pre-1914 
may not be easily challenged in Superior Court or before the SWRCB. 
 
Post-1914 appropriative rights are proven by the existence of a permit or license from 
the SWRCB, and a Statement of Use of the water within the last 5 years.  The 
statement should have been but may not have been filed with the SWRCB. 
 
A post-1914 water right not used for over 5 years may be lost, after a determination and 
hearing by the SWRCB.  The right is not automatically lost.  It is at risk of being lost, 
especially in response to a well-documented complaint to the SWRCB by another water 
right holder. 
 
1.  CALIFORNIA CONSTITUTION 
ARTICLE 10  WATER 
 
SEC. 5.  The use of all water now appropriated, or that may hereafter be appropriated, 
for sale, rental, or distribution, is hereby declared to be a public use, and subject to the 
regulation and control of the State, in the manner to be prescribed by law. 
 
2.  From the SWRCB, 
“... 
http://www.waterboards.ca.gov/waterrights/board_info/water_rights_process.shtml ,  
Water Right Law: 
Water right law was set on a different course in 1849, when thousands of fortune 
seekers flocked to California following the discovery of gold. Water development 
proceeded on a scale never before witnessed in the United States as these “49ers” built 
extensive networks of flumes and waterways to work their claims. The water carried in 
these systems often had to be transported far from the original river or stream. The self-
governing, maverick miners applied the same “finders-keepers” rule to water that they 
did to their mining claims. It belonged to the first miner to assert ownership. 
 
To stake their water claims, the miners developed a system of “posting notice” which 
signaled the birth of today’s appropriative right system. It allowed others to divert 
available water from the same river or stream, but their rights existed within a hierarchy 
of priorities. This “first in time, first in right” principal became an important feature of 
modern water right law. 
 
In 1850, California entered the Union as the thirty-first state. One of the first actions 
taken by its lawmakers was to adopt the common law of riparian rights. One year later, 
the Legislature recognized the appropriative right system as having the force of law. 
The appropriative right system continued to increase in use as agriculture and 
population centers blossomed and ownership of land was transferred into private hands. 
 
The Water Commission Act of 1914 established today’s permit process. The Act 
created the agency that later evolved into the State Board and granted it the authority to 
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administer permits and licenses for California’s surface water. The act was the 
predecessor to today’s water Code provisions governing appropriation. 
...” 
 
 

C.  DECREED 
 
The California State Superior Court of any county in California may decree or adjudicate 
water rights in part or all of a watershed.  The language of each decree is different.  
Water rights in each decree must be evaluated and quantified within that decree. 
 
Decreed rights are essentially “eternal.”  They are not extinguished by non-use.  Unless 
a decree has language specifying otherwise, decreed water rights may not be moved, 
sold or abandoned. 
 
Riparian rights cannot be extinguished except in rare cases.  However, a decree will 
establish the irrigation season (or other season) water right amounts that may not be 
exceeded, regardless of what a diverter thinks could be beneficially and reasonably 
used under a riparian right.  In effect, a decreed right (e.g. statutory adjudication) 
replaces the riparian right for a parcel of land, for the decreed time of use. 
 
From the Department of Water Resources State Watermaster Service:  
http://www.water.ca.gov/watermaster/WaterRightsReapportionmentMethod12-14-
2009.pdf : 
 
“... 
The majority of these decrees can be broken down into two distinct components; text (or 
paragraphs) and Schedules. Typically the majority of water right information is 
contained in the schedules, however; some decrees use both the paragraphs and the 
schedules to completely describe water rights. 
 
These controlling documents contain language describing water rights, decreed or 
adjudicated to various original landowners by name, including the description and 
location of their lands that contain decreed irrigated acreage. The description of irrigated 
acreage for any originally named owner may be found in Schedule I of most decrees. 
The absence of a named individual is evidence that the individual identified by name 
had no decreed water right. 
 
The typical location description of irrigated lands found in Schedule I utilizes Section, 
Township, and Range descriptors. Often the section description describes a location 
down to the ¼, ¼ section (40 acres). 
 
Example: (Decree No. 5804) Schedule I; 
ERICK ANDERSON: 2.4 acres in SW1/4 SE1/4 Sec. 29, T32 N, R 3 W, M.D.B.& M. 
... 
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The location of “irrigated acreage” found in the decree in most cases will agree with 
acreage amounts and locations on the “Decree Maps”. Remember, the decree is the 
controlling legal document! The map is a visual representation of information described 
in the decree. In every water right subdivision (split) performed, the irrigated acreage 
shown on decree maps needs to be confirmed by comparing the acreage to that found 
in the decree. 
...” 
 
 

D.  PRESCRIPTIVE 
 
A surface water diverter may have a prescriptive right.  However, this cannot be proven 
except by California State Superior Court adjudication.  In summary, for these rights to 
be valid they must be established by a court decree. 
 
 

E.  PUEBLO 
 
Municipalities that were part of Spanish or Mexican land grants.  Each right is unique 
and is described by some grant, deed, or other written document. 
 
 

F.  RESERVE 
 
Federal agencies reserve rights on federal lands.  These rights may or may not be 
defined by volume or rate. 
 
 

G.  GROUND WATER 
 
In summary, there is no ground water law for most of California, except that it must be 
used reasonably and beneficially.  This use can only be determined by the California 
Superior Court or the SWRCB.  At the level of the landowner, there is no way to stop 
someone else from pumping without going to court or getting a determination from the 
SWRCB. 
 
There are a few Ground Water Management Districts (GWMD) in California.  For 
example, the two nearest GWMD’s are the Long Valley Ground Water Management 
District (Lassen and Sierra Counties) established in 1980, and the Honey Lake Valley 
Ground Water Management District (Lassen County) established in 1989.  As far as we 
know, neither of these GWMD’s are active or do any enforcement of their rules. 
 
There are some decreed ground water basins.  The Scott River basin in Siskiyou 
County is the closest example.  All ground water that is interconnected on the floor of 
the valley, is supposed to be measured and pumps shut off if they take someone else’s 
right to surface water. 
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From the SWRCB, 
http://www.waterboards.ca.gov/waterrights/board_info/water_rights_process.shtml ,  
Water Right Law: 
 
“... 
In most areas of California, overlying land owners may extract percolating ground water 
and put it to beneficial use without approval from the State Board or a court. California 
does not have a permit process for regulation of ground water use. In several basins, 
however, groundwater use is subject to regulation in accordance with court decrees 
adjudicating the ground water rights within the basins. 
 
The California Supreme Court decided in the 1903 case Katz v. Walkinshaw that the 
“reasonable use” provision that governs other types of water rights also applies to 
ground water. Prior to this time, the English system of unregulated ground water 
pumping had dominated but proved to be inappropriate to California’s semiarid climate. 
The Supreme Court case established the concept of overlying rights, in which the rights 
of others with land overlying the aquifer must be taken into account. Later court 
decisions established that ground water may be appropriated for use outside the basin, 
although appropriator’s rights are subordinate to those with overlying rights. 
...” 
 
 

H.  CONTRACT 
 

Contracts are not water rights.  They can be curtailed, canceled, or not renewed.  This 

is a great concern in the Sacramento and San Joaquin Valleys during droughts. 

 

However, millions of acre-feet of water are supplied to farms and ranches by contracts.  

Contracts for water do add value to agricultural land.  These contracts are with: 

 

• federal agencies, usually the U.S. Bureau of Reclamation or the Army Corps of 

Engineers 

• state agencies – the California Department of Water Resources 

• counties 

• water districts 

• irrigation districts 

• water user associations 

• water companies 

• utility districts 

• other districts 
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These agencies may, and often do also provide water through various rights.  

Sometimes a farmer or rancher may have BOTH water rights and contracts on a parcel 

of land.  The same diverter may even have several kinds of water rights on the same 

parcel, such as riparian, decreed and permitted. 

 

 

IV.  How are water rights measured in California? 

 
For quick calculations, it is close enough to say that 1 cfs = 2 AF/day = 450 gpm. 
 
The most common measurements of rate today are cubic feet per second (cfs), and 
gallons per minute (gpm). 
 
1 cfs = a cube of water 12” on a side, flowing each second.  Agricultural water 
diversions in Northern California typically range from 0.1 cfs for 5 to 10 acres, up to 
2,100 cfs into the Tehama-Colusa Canal in Red Bluff for hundreds of water users, and 
3,000 cfs into the Glenn-Colusa Canal for hundreds more users.  Water diversions for 
agriculture may practically be as small as 0.005 cfs. 
 
1 gpm = 1 gallon of water flowing each minute. 
 
1 cubic foot of water = 7.48052 gallons, or about 7.5 gallons. 
 
1 cfs = (7.48052 gallons / 1 cubic foot) * (60 seconds / 1 minute) = 448.83 gpm 
 
For quick calculations, it is close enough to say that 1 cfs = 450 gpm. 
 
The practical minimum agricultural diversion of 0.005 cfs = 2.24 gpm, or about 2-1/4 
gpm. 
 
Miners inches in Northern California are most often 40 miners inches = 1 cfs; 
1 miners inch = 0.025 cfs; 
or 1 miners inch = 11.2 gpm 
 
Some miners inches are 50 miners inches = 1 cfs; 
1 miners inch = 0.020 cfs; 
or 1 miners inch = 8.98 gpm 
 
Water rights may also be measured by volume, usually acre-feet (AF).  An acre is 
43,560 square feet.  1 AF = 43,560 cubic feet, or one acre to a depth of one foot. 
 
AF/day or AF/month is a common conversion of volume to a rate. 
 
1 cfs * (1 AF / 43,560 cubic feet) * (1 day / 24 hours) * (60 minutes / 1 hour) * 
(24 hours / 1 day) = 1.9835 cfs. 
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For quick calculations, it is close enough to say that 1 cfs = 2 AF/day. 
 
In summary, it is close enough to say that 1 cfs = 2 AF/day = 450 gpm. 
 
 

V.  What kind of devices are used to measure water in California? 

 
More important than what kind of device is used, is that the existence of some device is 
required to make any statement about how much water is diverted.  With no device, 
there is no measurement.  A significant minority of diversions in Northern California 
have no measurement devices at all.  The California Water Code is very specific about 
the requirement for measurement devices: 
 
From the California Water Code (CWC), for water rights under watermaster service: 
 
“... 
SECTION 4100-4104 
 
4100.  The owner of every conduit subject to regulation by a watermaster shall construct 
and maintain to the satisfaction of the department a substantial and serviceable 
diversion dam or works in the channel of the stream from which the water is diverted. 
 
4101.  The owner of a conduit shall construct and maintain to the satisfaction of the 
department a substantial and serviceable headgate in the conduit through which the 
water is diverted at or near the diversion dam or works. 
 
4102.  The headgate shall be of such construction that it can be locked and kept closed 
by the watermaster. 
 
4103.  The owner of a conduit shall construct and maintain such water flow measuring 
devices at such points along the conduit as may be required and approved by the 
department for the purpose of assisting the watermaster in determining the amounts of 
water which are being diverted and applied to beneficial use. 
...” 
 
 
CWC SECTION 5000-5107 is much more detailed, and specifies that the “best available 
technology” must be used to measure diversions.  Reporting requirements and steep 
fines are also detailed in this section. 
 
In general, diversions must at a minimum have a weir, flume, or orifice to measure 
water.  This is an engineered device, which may not be of high cost or complexity, and 
which directly relates the depth of water to the amount of flow.  If a device is damaged, 
then it may be as bad as having no device at all.  Devices have to be maintained and 
repaired or replaced as needed. 
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Language in a title describing a water right IS NOT A WATER RIGHT.  Every lawful 
water right has (somewhere) a “basis in right”.  The basis in right will be in one of the 
form(s) detailed above. 
 


